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to maintain viable public services sectors. Subsidies may also provide incentives for existing 

service providers to operate in a more environmentally and socially supportive manner. So 

far, subsidies, granted mostly by OECD countries, have raised serious concerns for many 

developing countries. Developing countries see these subsidies as major stumbling blocks on 

the way to increasing their participation in the services trade. In the ongoing GATS 

negotiations, WTO Members “shall aim to complete” negotiations on services subsidies under 

Articles XV of the GATS prior to the conclusion of the services market access negotiations. 

Services negotiators are therefore faced with the challenge of finding the right balance 

between disciplining trade-distortive subsidies, while at the same time retaining spaces for 

the pursuit of key public policy objectives.  

As a contribution to the debate, this paper explores possible options for the establishment of 

new multilateral disciplines on subsidies from a sustainable development perspective. It is the 

first of a series of Issue Papers on systemic and sectoral topics of relevance to the current 

GATS negotiations produced under ICTSD's programme on Trade in Services and Sustainable 

Development. This programme aims at empowering developing country policy-makers and 

other stakeholders at regional and international levels through information, dialogue, 

capacity-building and research targeted at influencing the international services trading 

system so that it advances the goal of sustainable development.  

We hope you will find this pleasant and informative reading and an effective contribution to 

the debate. 
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3.3 Finding a middle ground 

This paper argues that there are ways to accommodate 

both the concerns of those in favour of disciplines for 

services subsidies and those who are reluctant to 

develop such disciplines. The negotiations on subsidies 

in the goods and agricultural sectors demonstrate that 

the objectives of disciplining distortive subsidies, on the 

one hand, and preserving certain spaces for public 

policies, on the other, are not incompatible per se. As a 

result, efforts could be made to define some common 

elements for disciplining trade-distortive subsidies to 

services in general, while maintaining privileged legal 

treatment for services subsidies that are necessary to 

address public policy objectives.  
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4. DO EFFECTIVE GATS RULES DISCIPLINING SERVICES SUBSIDIES 
ALREADY EXIST? 

The GATS is a very complex set of rules, which already 

affects in many ways the legality of providing certain 

services subsidies. Whereas some GATS rules, such as 

the most favoured nation (MFN) principle, apply hori-

zontally to all services and modes of supply, national 

treatment (NT) and market access obligations only  

apply when a Member has explicitly made a specific 

commitment in a particular sector. Six GATS provisions 

seem most relevant with regard to disciplining services 

subsidies granted by WTO Members: the MFN Clause 

(Article II), the NT Clause (Article XVII), market access 

(Article XVI), additional commitments (Article XVIII), 

consultations on subsidies (Article XV (2)) and non-

violation nullification or impairment (Article XXIII (3)).  

 

4.1 The most favoured nation (MFN) clause 

Article II of the GATS contains a general obligation 

applicable across-the-board to all service sectors of a 

Member, regardless of whether this Member has made 

specific commitments in these sectors. Article II (1) of 

the GATS states: 

“With respect to any measure covered by this Agree-

ment, each Member shall accord immediately and 

unconditionally to services and service suppliers of any 

other Member treatment no less favourable than that it 

accords to like services and service suppliers of any 

other country.” 

There is a fundamental difference between the GATS 

and the GATT (which deals only with goods) when 

linking the MFN obligation to subsidies. In the GATT 

context, MFN only targets measures at the border (such 

as customs duties and other charges). It does not cover 

measures affecting the process of production of a good 

within a Member’s territory. As a result, a subsidy does 

not fall under Article I of the GATT, which contains the 

MFN clause in goods. In the GATS context, however, the 

situation is different as the MFN obligation applies to 

any measure “affecting trade in services”.18 Therefore 

MFN applies if a subsidy is granted in a discriminatory 

manner within a Member’s territory. This would be the 

case if a Member granted a subsidy to a firm of country 

B, but refused to grant the same subsidy to a firm of 

country C producing ‘like’ services. The MFN clause 

therefore has a potential and natural disciplining effect 

since granting a subsidy to one foreign firm activates 

the fear derived from the obligation to grant it to all 

‘like’ foreign firms as well. However, a Member could 

simply choose not to grant any subsidy to a foreign-

based firm. In such a case, the whole MFN process stops 

and the natural disciplining effect of the MFN clause on 

services subsidies disappears. In addition, a Member can 

opt to maintain exemptions to MFN treatment under 

certain conditions. GATS Article II (2) states:  

“A Member may maintain a measure inconsistent with 

[the MFN clause]…. provided that such a measure is 

listed in, and meets the conditions of, the Annex on 

Article II Exemptions.” 

This would occur, for example, if a country made an 

MFN exemption regarding the granting of a subsidy to a 

firm from country B while not granting it to a ‘like’ firm 

from countries C, D, etc. Such exemptions were possible 

during the Uruguay Round negotiations. Nevertheless, 

according to the GATS Annex on Article II Exemptions, 

such carve outs should not last longer than ten years 

(that is, not beyond 2004). 

In consequence, although the MFN obligation generally 

has some potential disciplining effects on services 

subsidies, diluting measures such as the option not to 

grant subsidies to foreign service suppliers at all, or to 

schedule a MFN exemption, partially offset these 

potential disciplining effects.  

7
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4.2 The national treatment clause (NT) 

In contrast to the general MFN obligation, the national 

treatment (NT) clause contained in GATS Article XVII is 

specific to certain sectors and conditional. Article XVII 

stipulates: 

“In the sectors inscribed in its Schedule, and subject to 

any conditions and qualifications set out therein, each 

Member shall accord to services and service suppliers of 

any other Member, in respect to all measures affecting 

the supply of services, treatment no less favourable 

than that it accords to its own like services and service 

suppliers.” 

With regard to subsidies, the NT clause was not an issue 

under the GATT (which deals only with goods).19 In 

contrast, if a specific sector is inscribed in a Member’s 

GATS schedule of commitments, any subsidy (which is 

technically a ‘measure’ affecting the supply of services 

in this sector) provided to national service suppliers has 

to be made available to all ‘like’ foreign providers 

operating in the territory of that Member. Thus, the NT 

clause exerts a potentially strong discipline on the use 

of services subsidies by a Member in the sectors where 

it made NT commitments. The idea of course is that the 

obligation to grant the service subsidy to foreign like 

firms inhibits the desire to grant the subsidy to national 

service firms. 

However, since Members may differ in their pace 

towards services liberalisation under the GATS, the 

obligation to implement the NT clause varies signifi-

cantly according to each Members’ schedule of commit-

ments. Moreover, Article XVII allows Members to include 

limitations on NT in their schedules, and most of them 

have included limitations on national treatment that 

apply horizontally to all services subsidies. Others, such 

as Canada, the EU, Japan and the United States, have 

done so only with respect to specific modes and specific 

sectors such as research and development. The inclusion 

of these limitations in schedules is necessary since, 

without it, providing a subsidy to a service on a 

discriminatory basis would be illegal. 

To summarise, although the NT clause potentially has a 

strong disciplining effect on the provision of services 

subsidies, its effect is reduced by the fact that only 

those sectors inscribed in a Member’s schedule of com-

mitments are concerned, and if so, only if the Member 

did not explicitly limit the application of NT by sector or 

horizontally.  

 

 

4.3 The subtle interaction between market access commitments (MA) 
and subsidies to services

Market access (MA) commitments (Article XVI of GATS) 

are the necessary condition for the existence of 

previous disciplining effects (through the NT and MFN 

clauses). Since MA commitments only apply to those 

sectors included in a Member’s schedule of commit-

ments, this means for example that in other sectors, a 

Member has no obligation to allow a foreign firm to set 

up a presence within its territory. Thus, the disciplining 

effect of the NT and MFN clauses on services subsidies is 

de facto toothless in all sectors not included in the 

schedule of commitments. In those sectors, foreign 

firms are not even allowed market access and can 

certainly not ask for subsidies. Thus, a government 

would not be deterred from providing subsidies to its 

services firms in such sectors for fear of being obliged 

to grant the same subsidies to foreign firms through the 

NT and MFN clauses (see above). 

Members also have the option to specify “terms, 

limitations and conditions on market access” (GATS 

Article XX (1)(a)) in the MA column of their schedules. 

Let us suppose that a country allows a foreign services 

firm to set up a presence in its territory but adds in its 

MA column the condition that this foreign firm must not 

be subsidized beyond certain limits by its national 

government. Although unlikely in practice, the direct 

effect of this type of conditional MA commitment would 

certainly be to discourage the government of the 

foreign firm to grant subsidies to its firm for fear of 

making difficult or impossible for it to have MA in 

countries which have inscribed limitative subsidies 

conditions in their MA column. 

8
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4.4 ‘Additional commitments’ under GATS

GATS Article XX(1)(c) allows Members to make ‘additional 

commitments’ in sectors where specific commitments 

have been made. This provision could theoretically 

allow the request and offer of commitments to bind, 

reduce, remove or otherwise discipline services 

subsidies in the ‘additional commitments’ column of 

Members’ schedules. In practice, no country has used 

this option. Many consider the main limitation of using 

additional commitments for disciplining services subsidies 

to be the difference in bargaining power amongst WTO 

Members. In the context of the current bilateral request 

/ offer negotiations, this difference would lead to imbal-

anced or even no disciplining results. Furthermore, most 

countries seem to favour a multilateral approach to 

disciplines for services subsidies in response to the 

mandate provided in GATS Article XV.20  

 

4.5 Consultation under GATS Article XV (2) 

The GATS provision dealing with subsidies (Article XV) 

provides in its second paragraph that: 

“[A]ny Member which considers that it is adversely 

affected by a subsidy of another Member may request 

consultations with that Member on such matters. Such 

requests shall be accorded sympathetic consideration.” 

This Article thus provides a mechanism under which a 

subsidising Member is required to consider cases of 

alleged trade adverse effects caused by its service 

subsidy. However, this provision does not specify what 

the consulted Member is required to do in case the 

country requesting the consultations is able to show 

that it is adversely affected. Moreover, it is obvious that 

Article XV (2) purposefully does not make reference to 

the WTO Dispute Settlement Understanding (DSU) in 

case no mutually acceptable solution is reached. As a 

result, the consultative process under GATS Article XV 

(2) is more or less ineffective.  

 

4.6 The role of non-violation complaints 

GATS Article XXIII (3) stipulates that if a Member 

considers that any benefit it could reasonably expect to 

accrue (from a specific commitment of another Mem-

ber) is being nullified or impaired as a result, for 

example, of a particular subsidy, it may have recourse 

to the dispute settlement process. This provision too 

exerts a natural disciplining effect on the granting of 

services subsidies since a country might be forced to 

provide compensation for the impairment generated 

through its subsidy. However, according to GATT/WTO 

jurisprudence, the complaining country would have to 

demonstrate that such a subsidy was not anticipated at 

the time when specific commitments were made. Since 

information on services subsidies is at this moment 

opaque for most countries, it would be surprising to see 

a WTO panel take seriously the argument that such a 

subsidy was really unexpected. 

 

4.7 The overall disciplining effect of the GATS 

Even if the GATS MFN and NT clauses have some natural 

disciplining effects on services subsidies, these can 

potentially be reversed by the large degree of flexibility 

Members have to determine whether and to what extent 

those obligations apply, as well as the general option to 

deny MA for specific services sectors. Moreover, by 

limiting MA with regard to subsidised services, a 

Member has some control on the extent to which its 

local services suppliers are exposed to competition from 

foreign subsidised services on the domestic market. The 

option to request trading partners to make ‘additional 

commitments’ with regard to subsidies could even go 

further as a Member could try to directly influence a 

trading partner’s subsidy use. However, all current tools 

offered by the GATS for disciplining subsidies are inher-

ently limited as their ‘bite’ is largely dependent on an 

individual Members’ foresight and bargaining power.

9
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5. TOWARDS A DEFINITION OF SUBSIDY IN SERVICES: THE CONCEPT OF 
‘TRADE DISTORTION’ 

In this section, we will prepare the ground for a defini-

tion of a services subsidy. Such a definition does not 

amount to the establishment of multilateral disciplines 

relating to services subsidies. The role of the definition 

is only to circumscribe the set of support measures that 

could be labelled as subsidies. Only at a later stage will 

other provisions determine how a particular subsidy 

measure is to be treated.  

 

5.1 Article XV double bind 

GATS Article XV stipulates that the aim of current nego-

tiations is to develop “multilateral disciplines to avoid 

... trade-distortive effects” of subsidies to services. 

Moreover, Members “shall exchange information con-

cerning all subsidies related to trade in services”.  

Article XV clearly sends a double message to WTO 

Members: first, it indicates that only subsidies with 

trade-distortive effects are targeted by future negotia-

tions; and, second, it invites all Members to exchange 

information about all current services subsidies. It is 

thus not surprising that many countries seem to reason 

as follows: since no definition of a subsidy is given in 

Article XV and since future negotiations will target only 

subsidies having trade-distortive effects, it is logical to 

notify only those support measures that do have such 

effects. This ‘chicken and egg’ reasoning creates confu-

sion and invites foot-dragging under the pretext that 

distortion is a vague concept.  

Our aim in the following two sections is to provide a 

definition of a services subsidy that will naturally insert 

the concept of distortion in the definition itself. This 

definition will allow Members to start the information 

exchange process envisaged by Article XV without each 

country needing to subjectively evaluate what are the 

subsidies causing trade distortion, and which must be 

notified to other Members. To this end, the concept of 

distortion is clarified first.  

 

5.2 The link between the concept of distortion and the comparative 
advantage paradigm 

The underlying idea21 behind the concept of distortion 

of international trade in services is that it is better for 

each country to specialise in the production of services 

in which it is most efficient, compared to other 

countries. A subsidy is seen as a practice that distorts 

the natural allocation of scarce resources by the market 

inside a national economy, because it gives a wrong 

signal to the recipient firm about its real production 

costs. This wrong signal leads to artificial overproduc-

tion of the subsidised service compared to what the 

firm would have produced in a situation with undis-

torted production costs. At the same time, there is 

inside this national economy an underproduction of 

more socially valued services due to the lack of 

productive resources, which were artificially drained by 

the production of the subsidised service. We thus have a 

welfare loss for the national economy of the subsidising 

country, as well as a welfare loss for the world economy 

insofar as subsidised services prevent the use and thus 

the production of similar services produced in a more 

efficient way in other countries. 

In practice this simple vision of distortion is based on 

two criteria: specificity of the subsidy and the fact that 

it provides to its recipient a benefit not available on 

the free market. We will return later to these two 

criteria in the context of services. 

 

 

10
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5.3 What distortion is not  

As there is frequently some confusion between the 

concept of trade distortion and certain related 

concepts, it will be useful to distinguish trade distortion 

from these other concepts.  

 

Distortion does not mean discrimination between domestic and foreign firms 

The concept of distortion is sometimes confused with 

the issue of discrimination between domestic and 

foreign firms. Let us suppose, for example, that country 

A has inscribed the telecoms sector in its schedule of 

commitments without adding any limitations on national 

treatment concerning subsidies to its telecom firms. Let 

us further suppose that country A provides assistance to 

its telecom firms and that such assistance is not avail-

able for foreign telecom firms established in country A.  

In such a context, one may be tempted to say that we 

have here a clear case of ‘distortive’ subsidies since the 

assistance is granted discriminatory. This impression is 

misleading, because this discrimination falls under the 

national treatment (NT) clause, which stipulates that in 

such a case subsidies provided to domestic service 

suppliers must be made available to all ‘like’ foreign 

providers operating in the country in question. In other 

words, we have a two-stage process. First, we define 

certain distorting measures as subsidies, and then we 

impose via the NT clause that these subsidies may not 

be provided in a discriminatory way. Let us note, how-

ever, that the discriminatory aspect of the measures 

does not play a role in the first stage, namely in the 

definition of certain trade-distortive support measures 

as subsidies. 

 

Distortion is not linked to the environmental impact of a subsidy 

It is important to distinguish the distortive impact on 

international trade of a services subsidy from the envi-

ronmental impact of such a subsidy. This is a crucial 

point because the explicit aim of Article XV is to 

discipline only trade-distortive subsidies. Of course, 

privileged legal treatment to subsidies having a favour-

able impact on the environment could be considered. 

Logically, however, this would need to be done at a 

later stage. 

In the first stage, we identify a measure as a subsidy 

within the meaning of a general definition based im-

plicitly on the trade distortion criterion. In the second 

stage, we recognise for example that such subsidies may 

have a favourable impact on the environment and thus 

deserve privileged legal treatment. Let us note, how-

ever, that the environmental impact (whether positive 

or negative) of the subsidy does not play a role in the 

first stage, namely in the general definition of a subsidy. 

 

Distortion does not entail a sophisticated analysis of the impact of the subsidy ‘across the border’  

The generally accepted view of distortion is implicitly 

based on the idea that any interference with the 

allocation of resources by the market inside a national 

economy leads to a disturbance of international eco-

nomic relations by interfering with the principle of 

comparative advantage. 

However, there have been many theoretical attempts to 

go beyond this simple view of distortion. The study of 

these efforts is relevant for the debate about ‘trade 

distorting’ services subsidies, as these attempts are 

based on the idea that distortion of international trade 

only takes place when there is proof that governmental 

aid has an impact ‘across the border’ of the subsidising 

country. As underlined by Jackson: 

“(Not) just any ‘distortion’ should suffice for the inter-

national system to take action. In some sense, every 

governmental action that impinges on the economy 

creates a ‘distortion’…. However, it is a legitimate 

choice for a national sovereign to accept to lower eco-

nomic welfare in order to promote certain societal and 

governmental objectives (such as redistribution of 

income, or support for the handicapped). As long as the 

government’s actions are taken in such a way that the 

costs are borne only by that society, it seems inappro-

priate for other nations in the world to complain.” 22 

Certain authors argue that the following examples are 

instances where the distortion caused by a subsidy does 

not ‘cross the border’ of the subsidising country.23  

11
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Box 1: Cited cases of subsidies without cross-border effect 

A neutral regional subsidy 

Let us suppose* that a web design firm in Italy has a preference for coastal cities. The government, however, would 

prefer this firm, for social welfare reasons, to settle in certain underdeveloped regions. To this end, the government 

is ready to grant a subsidy to the web design firm, but only to compensate it for the disadvantages resulting from its 

location in the underdeveloped region. In such a case, one can maintain that any ‘distortion’ will arise inside the 

Italian economy, since the quantity of web design services sold outside Italy will not be modified. It is only the 

geographical distribution of web design services that will be affected by the subsidy whose costs are born by the 

Italian taxpayer. In this case, according to Jackson it seems ‘inappropriate’ for other nations to complain.  

Neutrality of a subsidy with respect to the production costs of the firm 

Under this scenario, let us suppose that a web design firm receives governmental aid for constructing a new building 

and this aid has no direct impact on the production costs of this firm. According to the simple view of distortion 

expounded above, such an aid automatically leads to a misallocation of resources inside the subsidising country and 

subsequently to a disturbance of international economic relations. 

However, according to Diamond**, the ‘distorting’ effect on other countries is unclear since:  

“(For) a payment to have this effect, it must lead the (subsidised) firm either to increase the quantity of goods 

offered or to decrease the price it charges in (foreign) markets. Because the recipient firm will produce until 

marginal revenue equals marginal cost***, a payment will have such a detrimental impact if it either decreases the 

marginal cost (curve) of the (firm) or increases its marginal revenue (curve). Unless this occurs, the government 

payment may increase the profits of (the subsidised) firm, but no need for a countervailing duty exists.” 

* Jackson (J.H), “The World Trading System”, Cambridge, Mass, MIT Press, 1989, page 260. 

** Diamond (R), “Economic Foundations of Countervailing Duty Law”, in VIRGINIA JOURNAL OF INTERNATIONAL LAW, Volume 29, 1989, pp. 784-85. 

*** Beyond this point, the cost of an additional unit (marginal cost) is less that the price of an additional unit (marginal revenue) and 

thus it is not profitable to produce this additional unit. 

 

5.4 The legal impracticability of a sophisticated definition of services subsidy  

Even if the ‘across the border’ version of distortion can 

be used implicitly through privileged legal treatment of 

certain kinds of regional aid for example, one must be 

aware that it is legally difficult to use this version (or 

other sophisticated versions) for a general definition of 

what constitutes a services subsidy. The reason is very 

simple: this would lead to a situation where every 

complaint would become a legal battle with the 

subsidising country trying to prove that its aid does not 

have an impact ‘across the border’ or, in other words, 

that its aid does not modify the behaviour of the 

assisted firm.  

In such a context, WTO panellists and Appellate Body 

members would have to become economic experts in 

order to decide case by case if there is a distortion 

‘across the border’. There is no doubt that neither they 

nor WTO Members desire to tread on this dangerous 

ground. Panellists and the Appellate Body would be very 

quickly accused of becoming legislators without the 

expertise required for this kind of judgment. It seems 

unlikely that the WTO legal system would succeed in a 

matter where even the US legal system does not 

attempt to succeed. For example, the current US Final 

Rule relating to countervailing duties specifies clearly 

that it is out of question for the Department of Com-

merce to use the sophisticated version of distortion: 

“If there is a financial contribution and a firm pays less 

for an input that it otherwise would pay in the absence of 

a financial contribution… that is the end of the enquiry… 

The Department need not consider how a firm’s behaviour 

is altered when it receives a financial contribution that 

lowers its inputs costs or increases its revenues.” 24 
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5.5 The necessity of integrating the simple view of distortion 

It is clear that the sophisticated ‘across the border’ 

vision of distortion is not legally feasible and this diag-

nostic is valid for numerous other sophisticated versions 

of distortion. It is thus necessary (in order to fulfil the 

mandate of Article XV of GATS) to integrate implicitly 

the simple vision of distortion in the very definition of a 

services subsidy. To this end, let us return to the simple 

view of distortion derived from the comparative advan-

tage paradigm. As pointed out, this view is based on the 

fact that a distortive subsidy is characterised by the 

fact that governmental resources are artificially chan-

nelled towards certain firms, giving them a wrong signal 

relating to their production costs.  

 

Specificity in the context of services 

When governmental resources are selectively channelled 

towards certain firms, it is the job of the specificity 

criterion to deal with this ‘selectivity’ aspect. In fact, 

this aspect is exactly the policy rationale behind the 

specificity criterion since the ‘selectivity’ of govern-

mental aid is perceived as a cause of distortion par 

excellence (see section V.2 above for a discussion of the 

conceptual link between ‘distortion’ and competitive 

advantage). This type of ‘distortion’ does not occur 

when the support is generally available to all services 

sectors in the economy as in such cases the supported 

service provider is on par with other sectors for obtain-

ing scarce productive resources (which is the case for 

example of subsidized public highways). However, we 

will see below that in the context of services there is a 

need to clarify the meaning of ‘specificity’. 

 

The benefit criterion adapted to the services context 

For a firm to receive a wrong signal about its production 

costs, there must be a divergence between what a free 

market would have provided and what is artificially 

provided in practice by the governmental aid. This 

aspect is now clearly established by WTO case law in 

the context of the SCM Agreement. The Canada–Aircraft 

panel confirmed that a governmental financial contribu-

tion: 

“Confers a ‘benefit’... [when it] places the recipient in 

a more advantageous position that would have been the 

case but for the financial contribution. In our view, the  

only logical basis for determining the position the 

recipient would have been in, absent the financial 

contribution, is the market. Accordingly, a financial 

contribution will only confer a ‘benefit’… if it is 

provided on terms that are more advantageous than 

those that would have been available to the recipient 

on the market.”
 25 

However, as we shall see below, this definition of 

‘benefit’ needs to be adapted to the context of services 

where the ‘market’ differs somewhat from the one 

applying to trade in goods. 

13



Marc Benitah – Subsidies, Services and Sustainable Development  
 14 

6. TOWARDS A TAILOR-MADE DEFINITION OF A SERVICES SUBSIDY 

The ‘folly’ of reproducing the goods legal regime in the 

field of services26 is particularly clear when in comes to 

defining what constitutes a ‘services subsidy’. The main 

reason for this seems to be the atypical role of 

‘territory’ in the context of services.  

 

6.1 The atypical role of ‘territory’ in the production of services 

In the field of goods, the familiar scenario is as follows: 

a good is subsidised by country A and then completely 

produced on its domestic territory. Those units of the 

subsidised good not consumed by country A’s residents 

are eventually consumed by residents of countries B, C, 

etc. on their respective territories.  

This scenario seems not to hold true in the field of 

services. Services can be delivered through four modes: 

cross-border supply not requiring the physical movement 

of supplier or consumer, such as the provision of a 

website design via the internet (mode 1); movement of 

the consumer to the country of the supplier, e.g. as a 

tourist (mode 2); services provided in the territory of a 

Member by foreign entities that have established a 

commercial presence, such as branches of international 

banks (mode 3); and, finally, provision of services 

requiring the temporary movement of natural persons, 

such as Indian computer programmers entering the US 

to service a US firm (mode 4). (See Box 4) 

In the case of mode 2, let us suppose that country A 

provides a subsidy to a hotel located on its territory. 

The residents of country A will consume a part of the 

subsidized services provided by the hotel. However, and 

contrary to the classical scenario for goods, the rest will 

be consumed on the territory of A by foreigners coming 

from other countries. 

As for the mode 3 scenario, let us suppose that country 

A provides a subsidy to a firm which then establishes a 

subsidiary company in country B. Insofar as the subsidi-

ary keeps a close link with its mother firm, one could 

say that the product line process takes place simultane-

ously on the territories of A and B.  

Finally, let us take an example relating to mode 4: India 

grants a subsidy to an Indian computer programmer who 

then travels to the US to provide services to US firms. 

Contrary to the classical scenario for goods, the product 

is not entirely produced on the territory of India; at 

least one part of the production process of the service 

has to take place in a territory different from the terri-

tory of the country providing the subsidy. 

The atypical role of ‘territory’ in services invites the 

following observations: 

� The benefit conferred by a subsidy to a service 

firm is not necessarily confined (as it is for goods) 

to something unavailable on the free market of 

the territory of the government providing the 

subsidy. For example, India can pay a part of the 

hotel expenses of its team of computer program-

mers staying in the US. 

� The notion of an export service subsidy is not so 

obvious. In fact, many services, such as hotels, are 

not even aware that they are exporters (this issue 

will be addressed in more detail at a later stage). 

 

 

6.2 Subsidies to consumers of services 

In the field of goods, a subsidy to a consumer is not 

technically a subsidy. Although Article 1 of the SCM 

Agreement does not specify the identity of the recipient 

of a subsidy, Article 2 of the SCM speaks of subsidies 

provided “… to an enterprise or industry or group of 

enterprises or industries within the jurisdiction of the 

granting authority”. It is thus clear that in the ‘goods 

scenario’, subsidies to consumers are not covered by 

WTO rules and it would be difficult to impose such 

sophistication in the new and emerging GATS context. 

Moreover, from a policy point of view, one can argue 

that “paying a subsidy (such as Econobus subsidy to take 

the bus and not use the car for local transportation) to 

consumers and not to manufactures ... does not distort 

14
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competition nor does it protect the domestic market if 

all manufacturers have the same chance of presenting 

their efficient products on this market.”27 

Since the SCM definition of a subsidy does not cover 

subsidies to consumers, subsidies to consumers of 

services should — by the same token — not be consid-

ered as subsidies in the context of GATS. It would there-

fore be useful to explicitly provide in the definition of a 

services subsidy that such a subsidy is a governmental 

financial contribution provided to a service supplier 

(see section below on subsidies to individuals). 

 

Box 2: Other GATS and WTO provisions with effects similar to subsidies 

Many GATS provisions — such as Article VIII on monopolies, Article IX on business practices, and Article XI on 

payments and transfers — seem to have some conceptual links to the issue of services subsidies.  

However, the definition of a subsidy, whether in the case of goods or services, is a specific and technical term. 

Therefore, once a definition is adopted, other measures will not be considered subsidies. If the definition of a 

subsidy integrates the criterion of financial governmental contribution, many practices that might seem unfair, and 

could generate effects similar to those of a subsidy, would not fall within the subsidy category.  

This situation may be undesirable from a policy perspective. However, it is the only way to create legal 

predictability. The case of state trading enterprises (STEs) in the context of the Agreement on Agriculture serves as 

an example: Certain practices of STEs appear to embody a subsidy element from an economic perspective. However, 

as illustrated by the Canada-Dairy* case, it is impossible to challenge these practices as subsidies without showing 

that they fall under the technical definition of a subsidy under the SCM and the Agriculture Agreements.** Therefore, 

issues contained in Articles VIII, IX and XI of the GATS cannot be considered subsidies under the GATS if the financial 

governmental criterion is adopted, which is likely to be the case. 

* Canada-Measures affecting the Importation of Milk and the Exportation of Dairy Products, WTO document WT/DS103/RWT/DS113/R, 
17 May 1999. 

** It should be noted that WTO Members such as the EC are demanding negotiations on special rules disciplining the subsidies element 
of agricultural state trading enterprises. 

 

6.3 Subsidies granted to natural persons (mode 4) 

A subsidy granted to a natural person (mode 4) — in 

her/his capacity of a service supplier — represents a 

special case. For example, if India provides a subsidy to 

an Indian computer programmer who then travels to the 

US to provide her/his services, the individual program-

mer is not a consumer, but a provider of a service. Such 

measures would not automatically be excluded from a 

subsidy definition similar to that of the SCM (see 

above). As most developing countries have a compara-

tive advantage in mode 4, it might be in the interest of 

developing countries to exclude from the definition of a 

services subsidy, any subsidy related to mode 4. As 

such, subsidies granted to natural persons could either 

be addressed at the definitional level, or as part of a 

provision dealing with special and differential treatment 

for developing countries. 

 

6.4 Indirect or upstream subsidies 

A subsidy to a service firm could be indirect (or up-

stream), in the sense that this firm could benefit from a 

subsidised input (whether a service or a good) without 

itself receiving any subsidy. 

For example, a hotel that uses telecommunications 

(telephone, fax, Internet services) provided by a 

subsidised telecom firm could be regarded as receiving 

an indirect subsidy. However, a hypothetical difficulty 

15



Marc Benitah – Subsidies, Services and Sustainable Development  
 16 

arises in the context of subsidised service inputs origi-

nating from governmental providers. For example, let 

us suppose that a company selling website design uses 

computer programmers trained at a public university. 

Could one say, in such a case, that the website design 

company benefits from an indirect subsidy? The answer 

appears to be negative — particularly if the service is 

supplied through the exercise of governmental 

authority, which is excluded from the application of 

GATS by Article I(3)(b). It should not be possible for a 

measure, which does not technically fall under the 

scope of the GATS to be transformed into an indirect 

subsidy at a second stage. This would be the case of 

services identified by WTO Members as arising from the 

exercise of governmental authority: justice administra-

tion, tax services, customs services, air control services, 

military services and some register services and public 

services concessions in certain countries. Further, a 

gentlemen’s agreement seems to exist for considering 

public heath and public education as services provided 

under governmental authority even if they do not 

explicitly fall under the terms of article I(3)(b) since 

these services could in practice be provided in 

competition with private firms. 

RECOMMENDATION 

 However, it would make sense to specify that 

subsidised services supplied in the exercise of govern-

mental authority cannot be considered as subsidised 

inputs, leading to an indirect subsidy if used down-

stream. 

 

Box 3: Lax environmental rules as a subsidy? 

* Hackett (Steven.C), Environmental and Natural Resources Economics, M.E Sharpe Inc, page 51, 1998 

Some commentators* argue that if society were to allow energy services to pollute freely, it would be equivalent to 

granting these services a production subsidy equal to the cleanup cost borne by society. According to this view, just as 

tax breaks are subsidies designed to lure major employers to locate a plant in a particular municipality, so too are lax 

environmental rules that allow firms to avoid cleanup costs.  

Although this view is sound from an economic point of view, it raises some legal problems. First of all, it does not 

match with the current SCM definition of a governmental ‘financial contribution,’ which is one of the necessary 

components of the SCM definition of a subsidy. In the SCM Agreement, a governmental financial contribution is 

defined as a direct transfer of funds, guarantees, foregone revenue that is otherwise due, governmental provision of 

goods and services (other than general infrastructure) or purchase of goods and services, and payments to a funding 

mechanism.  

On the basis of this definition, it is obvious that it would be very difficult to find a lax environmental policy a 

governmental ‘financial contribution,’ especially as this policy would take the form of an omission to enact or 

implement legislation. Moreover, there is a legal obstacle concerning the evaluation of the amount of a subsidy. The 

most serious legal obstacle is, in fact, the latitude that would be given to WTO panel and Appellate Body members to 

make inter-country comparisons of environmental rules in order to decide if a given set of rules is lax or not. Even if 

this was possible, panel and Appellate Body members would have to quantify the amount of the subsidy according to 

the ‘amount’ of divergence between two sets of rules. This is certainly an insurmountable legal obstacle. 
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Given the above observations, it appears that while 

some elements of the SCM definition of a subsidy are 

applicable to the field of services, some aspects of the  

CM definition are inappropriate, and others need to be 

added. As a result, the following working definition for 

a services subsidy could be considered: 

A services subsidy is: 

� A specific financial contribution made by a government;28 
� Provided to a firm located — OR NOT LOCATED — within the territory of the contributing 

government; and  
� Which provides a benefit not available on the free market IN ONE OF THE COUNTRIES involved 

in the production line process of the service. 
 

 

Box 4: Examples of services subsidies in the four modes of supply 

Most frequently, subsidies are provided by country A and the firm receiving the subsidy is located on A’s territory. 

A part of the service is consumed in country A and another part is consumed in countries B, C, etc.  

Mode 1 includes the case of an Indian firm selling web design services via the Internet and receiving a subsidy from 

the Indian government. 

Mode 2 includes the case of an hotel with mainly a tourist clientele, the hotel being located in territory A and 

receiving a subsidy from A’s government.  

Mode 3 includes the case of a subsidiary company originating from country B that establishes a commercial 

presence in country A while receiving a benefit from country A not available on the free market of country B. This 

mode 3 scenario is important since one-half of the total assets (US$4 trillion) of the 100 largest multinational 

corporations exist outside the corporations’ country of origin.  

Mode 4 includes the case of an Indian computer programmer travelling to the US to sell her/his services and 

receives a benefit from the Indian government not available on the Indian market or the US market (for example a 

payment by India of part of the hotel bill in the US).  

Though rare, the firm receiving the subsidy could be located outside the territory of the contributing country. For 

example, a firm (having B nationality) could be located on the territory of A and could receive a subsidy from 

country B conferring a benefit not available in one of the free markets along its production line process of a 

service. An example of this would the case of a French bank receiving a subsidy from the French government in 

order to establish a subsidiary in Geneva. 
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7. GENERAL CONSIDERATIONS FOR SERVICES SUBSIDY DISCIPLINES  

Finding an adequate solution for disciplining services 

subsidies and at the same time addressing public policy 

and sustainable development concerns requires explora-

tory work based on various potentially applicable 

models. Two basic models are identified in this paper: 

the ‘goods model’ used in the WTO Agreement on 

Subsidies and Countervailing Measures (SCM), and the 

model used under the WTO Agreement on Agriculture 

(AoA). Nevertheless, under either model, there are 

some common issues that need to be taken into 

account. This chapter highlights three key parameters 

for a future model dealing with services subsidies, 

related to the degree of trade distortion of a subsidy, 

the importance of public policy objectives and the need 

to provide developing countries with special and 

differential treatment. The chapter then deals with 

specificity with regard to services subsidies, the issue of 

export subsidies, and highlights the need for an 

“exemption box” incorporating certain categories of 

subsidies. 

 

7.1 Three key parameters for a future model  

As pointed out earlier, trade distortion is an inherent 

feature of a subsidy. However, subsidies can generate 

both negative and positive effects, so the criterion of 

trade distortion alone does not determine whether a 

subsidy is ‘good’ or ‘bad’. Moreover, since some subsi-

dies are necessary tools for pursuing public policies, this 

aspect needs to be considered. Finally, a disciplinary 

framework would need to take into account the specific 

needs and constraints of developing countries. This 

could be done by providing developing countries with 

appropriate special and differential treatment (S&D) to 

achieve their goals. 

These key parameters are all incorporated in current 

WTO rules on subsidies in goods and agriculture. Both 

the SCM and the AoA provide for different treatment of 

subsidies taking into account: (a) their degree of trade 

distortion; (b) certain public policy objectives; and, (c) 

S&D for developing countries. The following chapters 

will consider the two existing frameworks. 

 

The SCM framework 

Under the SCM, export subsidies as well as subsidies 

contingent on the use of domestic over foreign services 

are prohibited, whereas other subsidies are ‘actionable’ 

— namely, they can be challenged through the dispute 

settlement mechanism only on the basis of their adverse 

trade effects on the interests of other Members. Certain 

subsidies are considered ‘non-actionable’ — namely, not 

challengeable — if they are not ‘specific’ (see below) 

and/or are granted in the pursuit of certain public 

policy objectives such as research, regional develop-

ment and environmental protection.29 Under S&D, the 

SCM has further made various exceptions for developing 

countries with respect to the use of export subsidies 

and subsidies contingent on the use of domestic 

services, the ‘actionability’ of subsidies causing adverse 

trade effects, etc.  

 

The AoA Framework 

In agriculture, the AoA distinguishes between agricul-

tural export subsidies which are for most of them 

subjected only to reduction commitments and agricul-

tural domestic support. Domestic support is then classi-

fied according to three ‘boxes’. The so-called ‘amber 

box’ (Article 6 of the AoA) includes all domestic support 

measures considered to distort production and trade. 

This includes measures to support prices, or subsidies 

directly related to current production quantities. ‘De 

minimis’ minimal support of the amber box type is 

allowed (for developed countries, payments not 

exceeding five percent of the value of the specific 

product for which they are made, and payments which 

are ‘non-product specific’ if their total value is less 

than five percent of the whole agricultural production 

of a country). The reduction commitments relating to 

amber box support measures are expressed for each 

country in terms of a Total Aggregate Measurement of 

Support (Total AMS).  
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The so-called ‘blue box’ (Paragraph 5 of Article 6 of the 

AoA) could be called “amber box measures with condi-

tions”. These conditions30 are designed to reduce trade 

distortion because they require farmers to limit produc-

tion. At present there are no limits on spending on blue 

box subsidies. Finally, the so-called ‘green box’ (Annex 

2 of the AoA) includes support measures that must not 

distort trade, or that cause only minimal trade distortion. 

Measures in this box have to be government funded and 

cannot involve price support. The green box includes, 

for example, direct income support for farmers that are 

not related to current production levels or prices 

(namely they are ‘decoupled’). They also include envi-

ronmental protection programmes, regional development 

programmes, and general infrastructure programmes. 

Green box subsidies are therefore allowed without 

limits.  

Additionally, under S&D, the AoA allows developing 

countries privileged legal treatment for their general 

reduction commitments (for example under the so-

called S&D Box31, higher de minimis) as well as for the 

possibility of maintaining n certain export subsidies 

during the implementation period (AoA Articles 9.4 ). 

Moreover, developing countries have been granted 

longer implementation periods and lesser reduction 

commitments. Least-developed countries (LDCs) are 

exempted from any reduction commitment. 

 

7.2 Specificity in the context of services32 

In the SCM ‘goods’ scenario, a subsidy is actionable only 

if it is ‘specific,’ (Article 2 of the SCM), namely when it 

is granted selectively in law or de facto to a group of 

enterprises usually called a sector (export subsidies are 

deemed specific). In other words, if a subsidy is avail-

able to all sectors of the economy, it is not specific and 

therefore not actionable.  

There are, however, some subtleties when extending 

this criterion to the context of services. As pointed out 

by Chan33 and Prylinski & Mongialo34, the issue here is 

whether a so-called ‘modal specificity’ concept is 

needed in the context of services subsidies. The answer 

must be based on the policy rationale behind the speci-

ficity criterion and the way subsidies to services are 

provided in practice.  

In the real world, it is unlikely for a subsidy to be 

granted to all service providers within a given mode 

across the national economy. In other words, it is 

unlikely in practice to see a subsidy granted selectively 

to a group of firms selling different products (tourism, 

communications, transport, etc.), but using the same 

mode X. As noted by many observers, many firms do not 

even know (and do not care) that their product is deliv-

ered via a certain mode.  

Nonetheless, let us suppose for the sake of argument 

that there is an example of such a case in a certain 

national economy. Let us suppose also that all the firms 

receiving the subsidy argue that this case does not 

constitute an actionable subsidy because assistance to 

all providers within a given mode should not be consid-

ered as specific. 

This claim would be valid if no resources have been 

selectively channelled to subsidised firms using the 

same mode and they are thus on equal terms with their 

competitors. This not the actual scenario, however, 

since there are many other services inside the national 

economy (besides the firms using mode X), which could 

have productively used these resources. In fact, the 

argument claiming that a subsidy granted to all 

providers within a given mode should not be considered 

specific is implicitly viewing this mode as comprising 

the entire service sector of a national economy. The 

flaw in this reasoning originates from forgetting that 

competition for governmental funds is between all firms 

and all modes of a national economy and not only 

between firms inside a given mode. 

The previous analysis is based on the policy rationale 

behind the specificity criterion. However, one must be 

aware that even in the goods context, this policy 

rationale is never adopted completely. For example, in 

the United States, a subsidy provided to the entire 

agricultural sector is generally not considered as 

specific even if, from a distortion point of view, re-

sources used by agriculture could have been channelled 

to other sectors of the economy (industry, services, 

etc.). In other words, agriculture is seen as ‘too broad’ 

to be considered as a specific sector. Thus, GATS 

negotiators have, in fact, a certain latitude to 

determine if a given mode inside a national economy is  
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‘too broad’ and cannot be considered as specific. From 

the point of view of distortion, this would be 

questionable as underlined above, but this is already 

the case, in a certain way, in the context of the SCM 

and AoA Agreements. 

The same previous reasoning therefore leads us also to 

the conclusion that a subsidy provided only to a certain 

service sector without any mode consideration (tele-

coms for example) also should be considered specific.  

RECOMMENDATION: 

In sum, one can argue that the distinction between 

mode specificity and sector specificity is somewhat 

artificial. What counts is knowing if funds have been 

artificially channelled toward a certain group of firms to 

the detriment of competitive firms that could have used 

these funds.  

 

7.3 Export subsidies in the context of services 

In the context of goods, export subsidies (in law or in 

fact35) are usually considered the most distortive subsi-

dies and are thus prohibited.36 What is the origin of the 

bad reputation of export subsidies? To provide an 

answer, the distortion paradigm must be once again 

considered.  

First, export subsidies are deemed37 specific in the SCM 

Agreement because only the export sector captures 

scarce productive resources. Second, the adverse trade 

impacts of an export subsidy are considered to be 

entirely passed on to foreign markets (especially third 

markets), whereas in the case of an internal subsidy, 

the adverse effects are divided between the subsidising 

country and foreign markets. The bad reputation of 

export subsidies has recently been enhanced by the 

accusation that, when provided by rich countries (to 

cotton and cereals for example), export subsidies artifi-

cially destroy the rare sectors where developing 

countries have a competitive advantage.38 

If Members wish to prohibit export subsidies to services, 

this could be feasible in the case of ‘in law’ (de jure) 

export subsidies to services. Although such subsidies are 

unlikely in practice, this could be the case for example 

if a subsidy was expressly provided on the condition that 

a service firm established itself in an export-processing 

zone.39 However, adopting this view in the context of 

‘in fact’ (de facto) services subsidies could lead to 

strange and undesirable results. In the SCM context, an 

aid can be considered as an ‘in fact’ export subsidy 

when “the facts demonstrate that such … assistance 

would not have been granted … but for anticipated 

exportation or export earnings”.40 

In the context of services, let us consider the case of 

tourism (mode 2). Every subsidy provided to this sector 

could fall under the previous ‘in fact’ definition since it 

is obvious that most subsidies provided to this sector, 

especially in developing countries, would not have been 

granted but for anticipated ‘export’ of tourism services 

and to make hard currency earnings. This result could 

be undesirable since we have to keep in mind that 

consumers from foreign countries come voluntarily to 

the tourist countries to enjoy these services. Moreover, 

contrary to cotton and cereal export subsidies, subsidies 

to the tourist sector do not destroy artificially this 

sector in the countries of origin of consumers. It is most 

likely that those countries have no competitive 

advantage in this sector (for example, no sunny climate 

in Canada. 

Let us also consider the example of a subsidy to an 

Indian firm specialising in sending computer program-

mers to the US in order to service US firms (mode 4). 

Once again, it would be difficult here to categorise this 

kind of assistance as an ‘in fact’ export subsidy. The 

reason for this difficulty is the atypical role of the 

territory in the field of services. Obviously, such a 

practice would distort the comparative advantages 

between the US and India; but since a part of the 

production line process of the service is provided in the 

host country (US), the US also benefits partly from of 

the additional economic activity induced by the subsidy. 

This would not be the case in the goods scenario where 

the entire exported and subsidised product is manufac-

tured on the territory of the subsidising country. The 

same would apply too in the case of a subsidy by 

Country B to help one of its firms establish a 

commercial presence in Country A, as also in this case a 

part of the production line process of the service is 

provided abroad. 
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RECOMMENDATION 

In light of these examples, a prohibition of ‘in fact’ 

export subsidies in the services area would lead to many 

questionable results from a policy point of view. A de 

facto prohibition of export subsidies would basically 

imply that various types of subsidies to foreign  

exchange earning firms would be prohibited regardless 

of the real trade distortion impacts of these subsidies. 

Therefore it is advisable not to adopt the notion of ‘in 

fact’ export subsidies to services in the current WTO 

rules negotiations, especially if Members want to keep 

some public policy spaces.  

 

 

7.4 The need for an exemption box 

Many WTO Members take the view that, regardless 

which model for disciplines is chosen, there is a need to 

exempt from general subsidy disciplines those subsidies 

necessary to achieve certain public policy objectives. 

This demand is backed up by GATS Article XV.1, which 

takes into account the “needs of Members, particularly 

developing countries Members … for flexibility” in the 

area of subsidies. In order to adequately reflect these 

differing needs for flexibility in providing subsidies, 

Members could consider the creation of an exemption 

box or public policy box consisting of three categories 

matching the three pillars of public policy from the 

point of view of sustainable development, namely eco-

nomic development, environmental, and social devel-

opment pillars. The exceptions contained in the 

economic development pillar of the box would — as part 

of special and differential treatment (S&D) — only be 

available to developing countries. The other two 

categories would be eligible for all Members to allow 

flexibility to pursue environmental and social policies 

regardless of their individual level of development. 
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8. ADOPTING THE PHILOSOPHY OF THE WTO AGREEMENT ON 
AGRICULTURE  

The method used in the WTO Agreement on Agriculture 

(AoA) to discipline agricultural subsidies consists of two 

stages. First, a general set of agricultural subsidies to 

discipline is identified. Next, certain subsets are sub-

jected to various disciplines — mostly stand still and 

reduction commitments of various degrees. Certain sub-

sets are also exempted from the disciplines. Disciplines 

in the AoA are not directly based on the need to 

demonstrate adverse trade effects. In other words, we 

do not find in the AoA that an individual measure is 

actionable only when it produces certain adverse trade 

effects (e.g. serious prejudice). Adverse trade effects 

play only an implicit role in the general identification of 

certain subsets of measures, which are then subject to  

reduction commitments or to privileged legal treat-

ment. For example, the so-called blue box subset is 

based on the identification of measures that are sup-

posed to reduce trade distortion because they require 

farmers to limit production. 

This section illustrates how this method could be 

extended to services subsidies. The AoA method can be 

used across the board (excluding of course sectors not 

covered by GATS such as services provided in the 

exercise of governmental authority), or only in commit-

ted sectors. From an anti-distortion point of view the 

across-the-board formula appears most adequate.  

 

 

8.1 The exemption box 

Once the sets of services subsidies are identified by a 

general technical definition indicating when a support 

measure constitutes a subsidy, a certain subset could be 

the subject of privileged legal treatment. We refer to 

this subset as the exemption box, and it would be 

determined on the basis of the three main pillars of 

public policy: environment, economic development and 

social development. 

 

Subsidies related to the environment pillar  

It is not always easy to distinguish subsidies that have 

positive environmental impacts (‘green’ subsidies) from 

those that have negative environmental impacts 

(‘brown’ subsidies).41 This is because the theoretical 

distinction between ‘green’ and ‘brown’ subsidies often 

becomes less clear in the real world. There are some 

governmental programmes that appear brownish-green, 

or greenish-brown, depending on the observer’s policy 

perspective. 

For example, consider a governmental grant programme 

that enables fishers to purchase new fuel-efficient 

fishing vessels. These new vessels may discharge less 

pollution and use less petroleum, but they also make it 

possible to travel to distant water fisheries, thereby in-

creasing the catch and depleting high seas stocks. Con-

sider also a governmental programme that pays private 

timber companies to plant new trees after clear-cut 

logging on public land. This programme might contrib-

ute to reforestation, but it also allows the continuation 

of destructive clear-cut logging practices. As such, the 

fishing vessel and reforestation programmes could be 

reasonably characterised as either green or brown. 

According to Kibel42, because of the difficulty of distin-

guishing between ‘green’ and ‘brown’ interventions, the 

drafters of the SCM Agreement recognised that the 

problem could not be solved through an international 

trade rule that simply permits ‘green’ subsidies. The 

invitation and opportunity for abuse under such a 

general rule by resource industries would be far too 

great. The drafters feared that if such a broad rule was 

adopted, the industry would simply make certain that 

all subsidies contained some green elements. This would 

provide for the necessary environmental cover for the 

subsidies to be justified. The result would be what Alan 

Deardoff and Robert Stern have termed “acupuncture 

with a fork”: In attempting to preserve national incen-

tives to protect natural resources, environmentalists 

might inadvertently be providing industry with a new 

legal basis to defend environmentally destructive subsi-

dies. To curtail such abuse, the Uruguay Round AoA and 
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SCM Agreement set forth an extremely narrow definition 

of what constitutes a permissible, or non-actionable, 

green subsidy.43 Thus, in what follows, one must be 

aware that some prudence is necessary to avoid the 

abuse feared by the drafters of the SCM Agreement. The 

following subsidies could be considered as potential 

candidates for an inclusion in the exemption box on the 

basis of their positive environmental effects. It is useful 

to underline from the outset that theoretically such an 

exemption could be absolute or conditional on the 

absence of a conflict with other rules. For example, 

subsidies promoting environmentally sound production 

methods could be exempted in every case or only when 

they do not take for example the form of prohibited 

export subsidies. Negotiators would have to arbitrate 

case by case between the legal predictability brought 

by absolute exemptions and policy benefits of condi-

tional exemptions.  

Subsidies promoting environmentally sound production 

methods: Subsidies may be provided to service providers 

to promote environmentally sound production methods, 

especially the use of renewable energy. An example is a 

Danish environmental aid scheme, which seeks to 

support the transport of goods by rail on Danish 

territory. The aid is in line with the White Paper on 

European transport policy, which acknowledges the 

need to shift transport from road to rail. In the same 

vein, one could mention subsidies to energy and 

transport related services favouring less dependence on 

fossil fuel energy. As is now well known, fossil fuel 

energy leads both to various local pollution problems 

and global warming. For China and India, which depend 

heavily on coal, subsidising low cost clean technologies 

is urgent. 

Subsidies promoting the implementation of new envi-

ronmental requirements: Subsidies supporting the 

implementation of new environmental requirements 

were allowed for goods in the context of the SCM 

Agreement (Article 8.2.c).44 Of course, GATS negotiators 

could decide to provide similar or more generous privi-

leged legal treatment in the context of services than 

given in the SCM Agreement. This provision is most 

likely to be invoked by services that are particularly 

susceptible of harming the environment in order to 

acquire antipollution equipment (in particular transport, 

tourism, construction and energy related distribution 

services). 

Subsidies promoting environmentally friendly services 

such as ecotourism: Members may also wish to provide 

assistance to promote services that are inherently 

‘environmentally friendly’ over similar services that are 

not. Environmentally friendly services that have the 

potential to promote economic growth and employment 

could also be especially prioritised for subsidisation, 

such as eco-tourism in developing countries. Ecotourism 

is responsible travel to natural areas that conserves the 

environment and sustains the well being of local people. 

Subsidies to ecotourism could take the form of income 

tax exemptions, accelerated depreciation allowances, 

and duty-free imports.45 They could also take the form 

of financing marketing research, feasibility studies and 

personnel training for ecotourism. Perhaps most 

important is to link income generated by ecotourism to 

improving welfare of local communities. One example 

of such a link is the fact that most of South Africa’s 

Kruger Park’s 2700 employees are from local communi-

ties. 

Subsidies to services through funds under Multilateral 

Environmental Agreements (MEAs): The Multilateral 

Fund included in the Montreal Protocol for the Elimina-

tion of Ozone Depleting Substances46 provides an exam-

ple of funds to services promoting the implementation 

of an MEA. The Multilateral Fund provides developing 

countries with financial aid to move to CFC-free refrig-

erators, CFC-free air conditioners and other CFC-free 

consumer products. The Multilateral Fund also helps pay 

for closing down CFC production facilities and increasing 

production of ozone-friendly chemicals. There could be 

a case where for example, a GATS Member invokes 

provisions of the Montreal Protocol’s Multilateral Fund 

and provides payments to some of its services for envi-

ronmental purposes. In the context of such a scenario, 

one can imagine a trade complaint, most likely from a 

GATS Member, which is not a party to the Montreal 

Protocol, portraying such payments as potentially 

actionable subsidies under GATS. Of course, it is argu-

able whether there is a governmental ‘financial contri-

bution’ in such a case (since the origin of the funds is 

multilateral). 

RECOMMENDATION 

 It is however preferable to specify clearly that such 

subsidies are legally protected under GATS since WTO 

panels tend to disregard MEAs provisions and public 

international law when it comes to interpreting provi-

sions of WTO Agreements.47 More often than not, the 

23



Marc Benitah – Subsidies, Services and Sustainable Development  
 24 

conclusion of the panel would be that for one reason or 

another (for example, the MEA does not deal with the 

issue of the dispute) the MEA is not relevant for 

interpreting WTO Agreements. 

Funding for alternative energy and energy efficiency 

research: Substantial increases in alternative energy 

and energy efficiency R&D occurred in the years 

following the OPEC induced oil price shocks in the 

1970s. However, a combination of factors, including the 

collapse of oil prices in the early 1980s, led to a sharp 

decline in alternative energy R&D, with the 1993 US 

budget in this field being US$200 million. Compare this 

R&D spending in 1993 to the US$500 million spent on 

fossil-fuel R&D and over US$600 million spent on nuclear 

energy R&D. In this context, one could also mention 

R&D subsidies to services for enhancing solar power 

research and use, R&D subsidies for enhancing alterna-

tive energy use in the context of public transportation 

and, finally, all R&D subsidies for enhancing energy-

efficient technologies by services. 

Moreover, it has to be kept in mind that subsidies 

provided to commercial environmental services (such as 

sewage and waste disposal services) could benefit low-

income consumers in developing countries, since they 

enable them to benefit from such services at lower 

costs (sometimes at little cost to their own govern-

ments). This would be especially beneficial if there are 

no commercially viable domestic environmental services 

firms in the developing country. 

 

Subsidies related to the economic development pillar 

Article XV of GATS specifies that future GATS negotia-

tions relating to services subsidies shall “recognise the 

role of subsidies in relation to the development pro-

grammes of developing countries and take into account 

particularly the needs of developing country Members 

for flexibility in this area”. The following types of ‘de-

velopment’ subsidies could be considered for privileged 

legal treatment in connection with the economic devel-

opment pillar. 

Protecting developing countries’ nascent services in the 

context of the life cycle of a service: Although the 

‘nascent industry’ argument is debated, developing 

countries should consider the fact that many services 

seem to follow a life cycle. Many authors have noted 

that the life cycle theory seems to apply well to 

services. Engineering serves as an example. In the US, 

the development of the West at the beginning of the 

century as well as great infrastructure and construction 

projects led to the flourishing of engineering firms. This 

movement was amplified by the two world wars. US 

engineering firms were world leaders during the 1950s 

and 1970s, but gradually European and Japanese firms 

took their place during the 1980s. In their turn, 

European and Japanese firms confronted competition 

from the new industrialised countries (NIC), which now 

confront competition from low wages developing 

countries. As for US firms, they reacted by subcon-

tracting and specialising in projects involving high 

technology. 

In the field of computer and data processing services, 

the life cycle product theory also seems to explain the 

dynamics. Data processing services emerged at the 

beginning of the 1970s, and the world leader at that 

time was IBM. In Europe and Japan, governments began 

to practice an nascent industry policy, and this 

approach was very successful in Japan. As the technol-

ogy of data processing services became increasingly 

mastered, cost factors became the principal source of 

competitiveness. Thus, at the beginning of the 1980s 

European and Japanese firms began to export computer 

and data processing services, not only to developing 

countries but also to the US. However, certain develop-

ing countries (India and Korea) also began to internally 

develop their data processing services and, since the 

cost factor is now predominant, are now engaged in 

exporting them.48  

 It is important to note that the nascent industry phase 

may be necessary for developing countries that are 

learning to master the mass production of the new 

service at a low cost. Since a subsidy is one of the least 

distorting ways to protect a nascent industry, a privi-

leged legal position for services subsidies connected 

with the nascent industry argument seems worthwhile 

to consider. Of course, it would be necessary to define 

precisely what a serious nascent industry is in order to 

avoid abuse. Such subsidy exemptions could be made 

clearly time bound and subject to the achievement of 

objective indicators.  
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Subsidies to services adding value to unprocessed 

primary commodities49: Developing countries often face 

challenges because of their heavy reliance on volatile 

primary commodity markets and declining terms of 

trade. Fostering technological capabilities and diversify-

ing their economies toward more value-added products 

could be part of a package of solutions. 

Let us suppose in such a context that a service sector 

can add more value to a primary commodity (mineral 

for example). This added value could concern the 

product itself, the technology used for its manufacturing 

or its marketing. The marketing service is important for 

value-added purposes since competition no longer is 

taking place only through tariffs. Export markets will 

gradually evolve to having a competitive dynamic simi-

lar to the competitive dynamic found in a country’s own 

domestic market. In other words, branding and packaging 

are competitive edges both in the export markets and 

the domestic markets. For this reason, it is important 

that developing countries accelerate the development 

and organisation of their export infrastructures through 

common service facilities and adequate overseas mar-

keting representation. Market intelligence, in particular, 

is one aspect of national export strategy that must be 

prioritised. With shifts in demand and volatilities across 

developed regions, export market intelligence must be 

targeted toward an exporting nation’s ability to foresee 

export opportunities in emerging markets. In sum, 

subsidies to complementary services helping to add 

value to primary products in developing countries are 

serious candidates for privileged legal treatment in the 

context of an ‘exemption box’.  

Subsidies to mitigate the digital divide: The digital 

divide, or the gap between those with access and the 

ability to use information and communications tech-

nologies (ICT), and those without, remains enormous. 

For example, the total Internet bandwidth in Africa is 

equal to that in the Brazilian city of Sao Paolo, while 

developed (Organisation for Economic Cooperation and 

Development) countries are home to 80 percent of the 

world’s Internet users. ICT have powerful linkage 

effects and positive externalities which can help ser-

vices firms to overcome constraints related to produc-

tion and marketing such as information about potential 

export markets or technical requirements and standards 

in the importing country. Bridging the digital divide can 

also provide a powerful tool to help achieve the 

Millennium Development Goals. For example, commu-

nity radio stations in Africa provide vital information on 

weather disaster warnings, health and nutrition, and 

HIV/AIDS prevention. In such a context, it seems 

legitimate for developing countries to ask for privileged 

legal treatment for many subsidies related to the 

mitigation of the digital divide, including subsidies to 

domestic ICT firms in order to increase access and 

connectivity and to develop skills for the digital 

economy. 

Temporary subsidies to local small business services to 

reduce dependency on ‘export services’: Let us suppose 

that a developing country confronts a rise of its external 

development debt and is thus mandated to adopt 

export-oriented policies in the context of structural 

adjustment programs (SAPs), which are common across 

many low-income countries around the world. In the 

context of services, these export-oriented policies could 

mean, for example, an intensification of services such 

as tourism, in order to earn the necessary foreign 

currency for reimbursing the external debt.  

Many authors50 have noted that such a scenario can lead 

to environmentally unsustainable pressure on resources 

such as seashores or forests in order to maintain steady 

export income. In such a context, subsidies to services 

intended to divide up the pressure among various 

services could claim privileged legal treatment. Of 

course, we are here in a grey zone where abuse is pos-

sible. However, the issue of unsustainable dependency 

on some services for generating hard currency gains to 

repay external debt is truly a problem for developing 

countries. 

In the context of this diversification, one can mention 

promotion of local small business services start-ups 

through small business loans and business incubators 

(providing leasable space plus office management and 

marketing assistance). Micro lending, which is a highly 

effective strategy that promotes entrepreneurship and 

empowerment, can also be mentioned. Of course, these 

diversification subsidies must be temporary and be 

repealed once the small business service is viable. If 

permanent, these subsidies will become an invitation to 

create artificially protected and inefficient small busi-

ness services. However, even after the expiration of the 

subsidies, there are possibilities (not related to GATS 

disciplines) of local support for these small business 

services. First, there could be local support if local 

consumers are willing to pay a small price premium for 

a community’s social and cultural capital, allowing local 

small business services to survive. Second, these small 
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business services could survive after the expiration of 

the subsidies by developing niches based on the per-

sonal contact with the consumer or providing services 

not available elsewhere.  

Additional privileged legal treatment for subsidies to 

cleaner technologies by services in developing coun-

tries: One cost of implementing cleaner production 

technologies is that oftentimes it puts these methods 

beyond the reach of low-income countries. As noted 

above, the pressure to export resources abroad in order 

to repay development loans, have reinforced problems 

of unsustainable production in the developing world. 

Due to the high cost of cleaner production technologies, 

incentives to help their adoption by service firms in 

developing countries are serious candidates for a privi-

leged legal treatment. 

 

Subsidies related to the social pillar  

Many services have an intrinsic value to society which 

may justify the need for subsidies (e.g. health care in 

remote areas). Such subsidies could fall under a ‘social 

pillar’. Subsidies to private entities that provide such 

services may be justified on several grounds. First, 

there is often an imbalance between the level of 

investment required and the expected returns, which 

leads to the fact that full costs of these services may 

not be covered. For example, providing health care 

services in remote and poor rural areas requires 

investment in hospitals and infrastructure, but this is 

unlikely to yield profitable returns. In such cases, a 

subsidy may be required to ensure that these services 

are viable and to provide universal healthcare to all. 

Secondly, many of these services have positive 

externalities and significantly determine human devel-

opment indices, the quality of life in the country, and 

the long-run competitiveness of the economy as well. 

Thirdly, many of these services are desirable as they 

enable societies to preserve cultural diversity or 

particular traditions and practices.  

Subsidies provided under a social pillar would include 

subsidies to critically needed services such as health 

and education, the development of economically and 

socially backward regions, social fulfilment of women, 

programmes for minority groups, and the preservation 

of cultural diversity and traditional knowledge. Each of 

these examples of subsidies could also be applied in a 

regional context to bridge regional divergences with 

regard to the social pillar objectives. 

Subsidies relating to R&D: Subsidies on R&D are gener-

ally perceived as policy instruments which can generate 

very positive externalities for societies through the 

improvement of services such as health and education. 

Subsidies for purchase of research equipment and 

training of researchers could also be included in this 

category.  

Health and social care: Many social groups lack 

adequate access to healthcare due to their low levels of 

income. This is especially important in the context of 

life-threatening epidemics affecting many countries of 

the developing world, notably in Africa. Subsidies in 

terms of access to medicines and life-saving equipment, 

training of doctors and health workers, transport of the 

poor to health centres etc could be examples of subsi-

dies under this category in order to ensure ‘universal 

access’. Certain services may be critical from a societal 

perspective, especially owing to rapid urbanisation and 

industrialisation, as well as the breakdown of large 

traditional family units. These could include care of 

young children, crèche and nursery services and care of 

the elderly. The cultural context may also be of rele-

vance in the delivery of such services. 

Education and promotion of cultural diversity: Educa-

tion like health is critical for economic, social and 

cultural development of countries. Education ensures 

assimilation of critical skills needed for economic 

development. For these and other reasons, subsidies to 

educational services may be needed. Culture is differ-

ent from other merchandise because it goes beyond 

commercial aspects. Cultural goods and services convey 

ideas, values and ways of life which reflect the plurality 

of a country and the creative diversity of its citizens. 

Cultural diversity is now recognised as a legitimate 

public policy objective. In a paper tabled in 2000 on the 

audiovisual sector, the US recognised “the sector’s 

specific sensitivities” and suggested that recognition be 

granted for “the use of carefully circumscribed subsidies 

for specifically defined purposes ...”.51 Such exemptions 

could also be extended further towards education, 

theatre and drama among others. Preserving cultural 

and other diversity could also include traditional knowl-

edge and know-how of indigenous peoples and groups.  

26



 ICTSD - Trade in Services and Sustainable Development 
27

Subsidies to assure water supply: Water is the basis of 

life; a unique natural resource that makes a critical 

contribution to human health and the well-being of all 

societies. Water is also considered, by the economic 

literature, to be a public good. This can be seen through 

the fact that if water is already available to one person, 

it costs little to provide an additional person access to it 

at the same place.52 Global water use has increased in 

recent decades owing to growing populations and 

greater use. In order to reduce the pressure on water 

resources, many governmental development agencies 

and water supply companies are moving towards full 

cost pricing. However, this has brought affordability 

issues to the fore. Despite their anathema to national 

governments and development agencies seeking 

financially viable water services providers, there is an 

increasing recognition that some kind of public support 

in the form of subsidies will be necessary. This policy 

must be applied while simultaneously extending water 

services to low-income households.53 Such subsidies 

could be privileged in the future design of services 

disciplines, especially in countries and areas where 

water has increasingly become a scarce resource.54 

 

Box 5: Services provided in the exercise of government authority  

In the case where a service is supplied in the context of the exercise of governmental authority, without the aim of 

making a profit, and without competition, there is no need for a provision granting privileged treatment to subsidies 

for such services. In such a case, any GATS rules on subsidies do not apply, since services supplied in the exercise of 

governmental authority are excluded from the scope of GATS by virtue of Article 1.3 (b) of GATS. 

 

 

8.2 The ‘harsh reductions or prohibition’ box 

The following subsidies to services are potential targets 

for an inclusion in a ‘harsh reductions or prohibition’ 

box:

 

‘In law’ export subsidies  

Export subsidies (in law or in fact55) for goods are 

considered distortive par excellence and are thus pro-

hibited56 in the SCM Agreement. As previously noted, 

adopting the notion of ‘in fact’ export subsidies in the 

context of services could lead to strange and sometimes 

unintended results. Accordingly, the concept of export 

subsidies in GATS should be restricted to de jure or ‘in 

law’ export subsidies (for example services in export 

processing zones) and these subsidies could be included 

in a potential ‘harsh reductions or prohibition box’. 

 

The issue of subsidies contingent on the use of domestic over foreign services. 

Like the SCM (Article 3.1(b)), adding subsidies 

contingent on the use of domestic over foreign services 

to the ‘harsh reductions or prohibition box’ could be 

considered. This kind of subsidy does not seem to be 

covered by the national treatment (NT) clause which 

provides only that if a subsidy is granted to a domestic 

firm, then an identical subsidy to a like foreign firm 

based on its territory has to be provided as well. At first 

glance, it seems logical to follow the example of the 

SCM Agreement and to prohibit such subsidies. Of 

course, an exemption of subsidies from the NT 

obligation would not supersede this prohibition since, 

technically, this case does not seem to fall under NT. 

Some proponents, however, see these kinds of subsidies 

— when combined with performance-related measures 

(e.g. use of local services requirements) — as essential 

to promote competitiveness in the supply-side of 

developing country economies.57 Allowing developing 

countries to access this type of subsidy, as part of 
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special and differential treatment, could therefore be 

considered. Moreover, by virtue of its footnote 9, GATS 

does not seem to exclude quantitative restrictions 

(quotas) on imported inputs to services, even in sched-

uled sectors. It is therefore possible to argue that 

prohibiting subsidies contingent on the use of domestic 

input services would encourage a switch to the use of 

quotas against foreign input services. Since quotas are 

more distortive than subsidies, this could create a 

preference for using an economically inferior instru-

ment.  

The SCM prohibition of subsidies contingent upon the 

use of domestic products needs to be viewed in 

conjunction with the general prohibition under Article 

XI of the GATT of quantitative restrictions. It would be 

therefore logical to adopt in GATS the prohibition of 

subsidies contingent on the use of domestic services, 

only in cases where the switch to quotas targeting 

foreign inputs is not possible.  

 

 

 

Brown subsidies 

Brown subsidies can be defined as subsidies that 

contribute to rapid natural resource degradation by 

artificially lowering the costs of extraction or produc-

tion of a resource. Even though the focus of negotiators 

will be on adverse trade effects as indicated by their 

mandate under Article XV of GATS, the following subsi-

dies are potential candidates in case of consensus 

between negotiators for a harsh treatment on the basis 

of their adverse environmental effects.58 

� Aids to services transferring toxic waste from rich 

to poor countries. By separating the consumption 

of goods from the pollution associated with these 

goods in rich countries, the incentive to reduce 

this pollution in rich countries is itself diluted.  

� Subsidies paid by country A to its service firms in 

order to move for example carbon intensive activi-

ties to country B which has chosen not to take  

� Control measures for carbon emissions. This point 

is important, since otherwise we would risk a 

failure of multilaterally coordinated control efforts 

of the greenhouse effect. 

� Subsidies to services in congested and ecologically 

fragile regions such as overexploited seashores.  

� Subsidies to services threatening endangered species.  

� Subsidies conditional on the use of fossil-fuel 

energy as an input. 

� Direct subsidies (not related to inputs) to energy-

related and energy distribution services using 

intensively fossil fuel energy.  

 

8.3 The ‘residual box’: slight reductions 

This box is residual by definition since it includes all 

subsidies to services not related to the previous two 

boxes. In practice, this box would entail a commitment 

to reduce slightly these subsidies. This commitment 

could take the form of a unique low percentage of 

reduction across-the-board of this entire category. 

However, some remarks seem appropriate, taking into 

consideration the — sometimes dissatisfactory — experi-

ences with the implementation of the WTO Agreement 

on Agriculture (AoA). The technique in agriculture to 

reduce amber box support by progressively lowering the 

bound AMS (aggregate measurement of support) did not 

provide for adequate predictability as countries had the 

possibility to effectively increase certain product-specific 

support as long as the overall AMS reduction target was 

met. Additional loopholes in the AoA also lead to the 

strange fact that overall levels of domestic support in 

major subsidising countries (including amber box, de 

minimis, blue box and green box support) remained 

largely unchanged despite. This was due to so-called 

'box-shifting' where former non-exempt support had been 

moved to the blue and green boxes, which are not subject 

to any reduction requirements. This is accomplished 
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through the de minimis loophole of Article 6.4 of the 

AoA, allowing countries to ignore support of up to five 

percent of the production value of a commodity. 

 If these shortcomings of the ‘agriculture model’ are not 

to be reproduced in the GATS context, then reducing 

residual box subsidies on a disaggregated, i.e. sector-

specific basis, as well as placing ceilings on support 

provided under the exemption box, or on its sub-

categories, respectively, could be considered. Additio-

nally, the disciplines of the exemption box should be 

made strict enough so that former residual box support 

cannot simply be formally redesigned and presented as 

a new exemption box payment.  
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9. ADOPTING THE PHILOSOPHY OF THE WTO SCM AGREEMENT59  

The philosophy of the SCM Agreement is based on the 

identification of three boxes, which are given the 

colours of traffic lights: red (forbidden), green (permit-

ted), amber (slow down). 

The ‘red light box’ deals with prohibited subsidies. 

Prohibited subsidies are forbidden per se without the 

necessity to demonstrate their adverse effects since 

they are presumed to exist without any refutation of 

these adverse effects being possible. An illustrative list 

of prohibited subsidies is annexed to the red light box. 

Sometimes, this illustrative list indirectly contains some 

effects (as the so-called ‘material advantage’ criterion 

under item (k) of the list) that must be demonstrated in 

order to identify a practice as a prohibited subsidy 

under the illustrative list. 

The ‘green light box’ (where the adjective ‘green’ is 

related to traffic lights and not to environmental 

objectives) deals with measures that technically are 

subsidies, but are exempted from any discipline on the 

basis of certain policy rationales. 

The ‘amber box’ deals with subsidies that are subject to 

certain disciplines, when certain adverse effects of 

these subsidies are demonstrated (so-called ‘serious 

prejudice’, for example). The disciplines could consist 

of the removal of the adverse effects of the subsidy or 

the removal of the subsidy itself. 

Most of the previous material relating to the scenario 

inspired by the philosophy of the AoA could be reorgan-

ised under these three boxes. In what follows, one 

should keep in mind that, in the WTO context, there is 

no rule prohibiting a subsidy, subjecting it to reduction 

commitments or making it actionable, on the basis of 

certain environmentally adverse effects. In other words, 

the notion of environmentally harmful subsidies is not 

yet a legal concept under the WTO, and the basis for 

any action against a subsidy is rooted in a trade-

distortion philosophy. Nevertheless, in case of 

consensus between negotiators, we have included 

tentatively in our boxes some elements derived from 

the notion of environmentally harmful subsidies.  

 

9.1 Red light box 

All subsidies to services included in our previous harsh 

reductions or prohibition box are potential candidates 

for inclusion in this red light box. Let us underline that 

once a services subsidy is identified as included in this 

box, there is no need to demonstrate the adverse 

effects (whether trade or environmental) of this subsidy 

in order to ask for its removal. However, adverse 

effects could play an indirect role in the general defini-

tion of this box, as in the case of the “material 

advantage” effect in item (k) of the SCM illustrative list 

of prohibited subsidies. 

 

9.2 Green light box 

All services subsidies included in our previous exemption 

box are potential candidates for an inclusion in this 

green light box. Let us note that once a services subsidy 

is identified as included in this box, there is no need to 

demonstrate that certain adverse effects (whether 

trade or environmental) have been avoided in order to 

claim an exemption from disciplines for this subsidy. 

However, the avoidance of adverse effects could play 

an indirect role in the general definition of this box, as 

in the case of the “decoupling” criterion in the green 

box of the AoA.  
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9.3  Amber box 

All subsidies to services included in our previous resid-

ual box are potential candidates for an inclusion in this 

amber box. Here, however, the nature of the disciplines 

would be different from the scenario inspired by the 

AoA. Subsidies included in the previous residual box 

were subjected to a reduction commitment taking the 

form of a unique low percentage, and this reduction 

commitment was in no way related to the necessity of 

demonstrating some adverse effects. Here, services 

subsidies included in the amber box would be actionable 

only on the basis of certain demonstrated adverse 

effects. Once this demonstration is satisfied, a Member 

could ask for the removal of the subsidy itself or the 

removal of its adverse effects. 

With regard to these (trade or environmental) adverse 

effects, it seems once again that the atypical role of 

the territory in the field of services could create some 

situations unfamiliar in the SCM goods context. What 

follows is a list of some illustrative examples. 

Most frequent case: the subsidized firm is located on 

the territory of the subsidising country.  

Country A is the subsidising country and the firm 

receiving the subsidy is located geographically in the 

territory of A. A part of the subsidised services is con-

sumed in A’s territory and another part in the territories 

of countries B, C, etc. In such a case, the adverse 

effects of the subsidy may appear for example: 

� On the territories of B where ‘like services’ (de-

fined in the most extensive sense in order to rein-

force the discipline on subsidies) are displaced by 

the subsidised services coming from A (B is the 

potential complainant). For example, US web de-

sign producers can complain via their government 

about subsidised web design provided from India 

via the Internet. Another example is a case in 

which US computer programmers can complain via 

their government about subsidised Indian com-

puter programmers coming to the US. 

� On the territory of A when sales of ‘like’ producers 

from B are displaced in country A’s market (B is 

the potential complainant). For example, US ser-

vice firms could complain via their government 

about being displaced in the Indian market due to 

subsidies provided by the Indian government to 

firms located within Indian territory. 

� On a third market C where subsidised services by 

A’s firms displace services coming from B (B is the 

potential complainant). For example, Indian com-

puter programmers could complain via their gov-

ernment that their sales in Europe are displaced 

by subsidies provided in the US to US ‘like’ firms. 

Rare scenario: the subsidized firm is not located on the 

territory of the subsidising country.  

Country A is still the contributing country, but this time, 

the firm receiving the advantage is on the foreign 

territory of (e.g. France subsidises a French service firm 

located in Geneva). 

Under such a scenario, adverse effects may appear: 

� On the territory of A where producers of like ser-

vices are displaced by sales of the subsidiary com-

pany located in B (A is here the complainant). 

Compared to goods, this is an unusual scenario, 

which is, however, completely coherent from a 

distortion point of view. The source of this rare 

scenario, where a group of service producers lodge 

a complaint against a subsidy granted by their own 

government, is of course the atypical role of 

territory in the field of services (see above). 

� On the territory of a third country C, where sales 

from the subsidiary company located in B displace 

sales by C service producers in their own market C 

(C is here the potential complainants against A). 

It is important to note than in all the previous scenarios 

the complaint is always against the subsidising govern-

ment A. However, due to the atypical role of territory 

in the field of services, the origin of the complaining 

country or service firms lobbying their government for 

lodging a complaint, could be surprising compared to 

what is familiar from the goods scenario. 

With regards to the adverse effects per se, they could 

be labelled: 

� Injury to the sales of domestic service firms of the 

complaining country in the market of the com-

plaining country; 

� Injury to the sales of domestic service firms of the 

complaining country in a third market; 

� Impairment of commitments made by the com-

plaining country when the subsidy is unexpected at 

the time the commitments are made; 
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� Serious prejudice (with the burden of proof on the 

complaining or the defending country according to 

different cases). Serious prejudice can be defined 

and presumed according to various criteria 

(amount of subsidies, world market share, etc.). 

Adverse environmental effects: let us recall however 

that the notion of environmentally harmful subsidies is 

not yet legally accepted in the WTO context. Adopting 

such a notion in the GATS context would be a bold step. 
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10. ON THE APPROPRIAT NESS OF A COUNTERVAILING DUTY MECHANISM

Article XV of the GATS specifies that negotiations on 

services subsidies shall address the ‘appropriateness of 

countervailing procedures’. Let us recall that in the 

SCM ‘goods’ context, an ‘actionable’ subsidy can be 

challenged in two different forums. The first forum is 

the multilateral WTO forum where the complaint is 

lodged by a country against another country and exam-

ined by a panel. In such a case, the goal is to remove or 

modify in some way the challenged subsidy. The second 

forum is the national forum of a country importing a 

subsidised product. In this latter forum, the complaint is 

lodged by an allegedly injured national industry and 

aims at the imposition by the importing country of 

countervailing duties (CVD) once a material injury of 

the complaining industry is demonstrated. As for the 

challenged subsidy per se, it stays untouched since the 

aim of the CVD is only to offset the effect of the 

subsidy. 

The atypical role of the territory in the field of services 

could, however, be the source of many problems if the 

CVD regime prevailing in the goods context was put to 

practice with regard to services. In the area of goods, 

subsidised products targeted by CVDs in country A are 

entirely manufactured and subsidised in the territory of 

another country B. As we know, this is not always the 

case in the field of services due to the special nature of 

the product line process of a service and the variety of 

modes through which a service can be supplied. Let us 

suppose, for example, that a tour operator is estab-

lished and subsidised in country A and then provides 

tourist tours in country B through a kind of commercial 

presence. Could tour operators of country B ask their 

government to impose countervailing duties on the tour 

operator from country A? It is important to note here 

that the tour operator from country A uses factors of 

production hired in country B (buses, guides, etc.) in 

order to provide the tour service in country B, whereas 

in the goods context the targeted product is entirely 

manufactured on foreign territory.  

In addition to the difficulties that could arise due to the 

atypical role of territory in the field of services, there 

are at least three additional arguments against extend-

ing the countervailing duty regime to the field of 

services. 

 

10.1 The CVD regime can become a protectionist tool  

Conceptually, a distinction must be made between 

unfair trade laws (subsidies and dumping) and fair trade 

laws (safeguards60). In the former case, it is crucial to 

demonstrate that the challenged practice is ‘unfair’ by 

establishing, for example, the existence of a subsidy. In 

such a context, one could say that the injury test is in a 

certain way only complementary to the crucial step 

where the ‘unfair’ practice is identified. On the con-

trary, the safeguard regime (which allows countries 

faced with excessive imports to impose quantitative 

restrictions on these imports) involves no test of fair-

ness and is entirely based on an injury test. However, 

Finger and Murray61 have indicated that in CVD and 

dumping cases in the field of goods, subsidisation and 

dumping are systematically found to exist in nine out of 

ten investigations. One reason for this high frequency 

appears to be that the ‘fairness test’ is being applied in 

an over-flexible manner in most investigations. In other 

words, the most probable way to avoid countervailing or 

antidumping duties in practice is to rebut the results of 

the injury test. This criterion, however, is one of the 

major features of the safeguard mechanism. Also in 

many cases, the simple fact of filing a CVD complaint 

could reduce competition in several ways even if the 

case ends with a finding of a negative final jury 

determination. This is the case because: 

� The costs for the exporter of responding to the 

CVD petition and the uncertainty regarding the 

potential profitability of developing a new market 

may create incentives for the exporter to cut back 

efforts for exporting and avoid litigation. Likewise, 

importers, especially manufacturers, will be less 

certain of the price they will pay in the future and 

may shift to other domestic sources of supply. 

� Filing a CVD petition helps to build political 

support for the import-competing service. This 

support increases the likelihood that legislators 

will take direct action to protect the industry, or 

that the Executive will pressure the exporting 

country to limit its exports.  
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10.2 The risk of redundancy with the future GATS safeguard mechanism 

Article X of GATS mandates WTO Members to undertake 

multilateral negotiations on an emergency safeguard 

measure (ESM) for services. Although safeguard pro-

visions for goods exist under the WTO’s Safeguards 

Agreement when imports enter a market in such 

quantities as to cause, or threaten to cause, injury to 

domestic producers, no such provisions exist on the 

services side. Many developing countries have proposed 

that governments be allowed to impose temporary 

restrictions on the supply or consumption of services 

(through withdrawal of concessions on market access, 

national treatment, or regulatory disciplines covering 

the provision of services) if their domestic firms are 

threatened by surging services imports. But industrial-

ised countries have been extremely unreceptive to the 

idea of an ESM in the services sector. The US in 

particular argues that the ESM advocates have failed to 

make a case for these safeguards and that any such 

rules could scare off investment by foreign service 

providers since they create legal uncertainty.  

Although there is presently no consensus on this issue, it 

is possible to argue that the simultaneous establishment 

of a countervailing duty and safeguard regimes under 

GATS would lead to redundancy. As pointed out above, 

the injury test would likely play a decisive role in both 

of these regimes while the issue of ‘unfair’ subsidies 

would play a secondary role. This would be the case if 

most CVD petitions in services end (as in the goods 

context) by a positive determination of a subsidy.  

 
 

10.3 CVD: a weapon mostly used by a few developed countries  

It is now a well-established fact the CVD weapon is 

mostly used by the US and recently by the EU. For 

example, between 1979 and 1988 the US made 371 

investigations, while only 58 investigations were 

initiated in all other countries combined. Although an 

increasing number of developing countries are beginning 

to launch CVD investigations, it is clear that the 

proportion of CVD cases targeting developing countries 

would be predominant in the context of a GATS 

countervailing duties regime while the usefulness of 

such a regime would always be minor for developing 

countries. Thus, one can argue that it is not in the 

interest of developing countries to see the emergence 

of such a regime.  

 

10.4 A CVD regime leads to rent-seeking behaviour 

 The countervailing duties regime is a typical illustration 

of a regime promoting rent seeking behaviour. This 

means that the CVD petitioner tries to bring about an 

uncompensated transfer (without providing work or 

investment) of money to himself at the expense of 

consumers that have to pay a higher price due the coun-

tervailing duty. In other words, although the legal 

objective of the CVD mechanism is to police fairness of 

trade practices, it will attract not only firms and indus-

tries beset by unfair competition but also, more gener-

ally, those least favourably situated vis-à-vis their 

foreign competitors. Such agents, as suggested by 

political economy, will attempt to make their needs fit 

the prerequisites of the instruments and will pressure 

governments in order to have the instruments changed 

to fit their needs. It is possible however to argue that 

the CVD mechanism has the advantage of offering a fast 

relief for allegedly injured Members and that the 

absence of such a mechanism would make them 

completely dependant on the multilateral dispute 

settlement mechanism which is far from perfect. 

Although this argument is pertinent, it is perhaps the 

natural role of safeguard mechanisms to offer such a 

fast relief. 
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11. COMPARATIVE ANALYSIS 

Independently of whichever route WTO Members finally 

decide to take regarding possible services disciplines, 

the advantages and disadvantages of the agriculture and 

the goods models can be summarised as follows.  

 

Table 1: Advantages and disadvantages of the agriculture and goods model for disciplining 
services subsidies 62 

 Advantages Disadvantages 

AoA Model - Sets out a subsidies ceiling for the 

future and partially responds to the need 

to control distortion. “Better than 

nothing” in case of a stalemate of 

current negotiations under Article XV of 

GATS.  

 

- No need to demonstrate adverse effects 

of subsidies.  

 

- Adequate subsidies ceilings are 

somewhat arbitrary and negotiations 

could stumble on this aspect, thus 

making negotiations more difficult to 

start. 

 

 

- Might allow Members to ‘reallocate’ 

subsidies within and among expected 

boxes unless complementary reductions  

and disciplines are included in the boxes. 

- No need to collect data for specific 

sectors if an Aggregate Measurement of 

Support is adopted.  

- Difficult to discipline a specific sector 

under this consolidated framework. 

- Easy to start negotiations. - Difficult to end negotiations — past 

experience with the AoA shows 

inefficient and unsatisfactory negotiation 

improvement over time. 

Goods Model - Could be sector-specific. 

 

 

- Tackles ‘in law’ export subsidies. 

 

- CVD might be difficult to apply or not 

be desirable.  

 

- Proof of adverse effects might be 

difficult to obtain. 

- Consistent with existing WTO legal 

framework based on similarity and 

difference between goods and services. 

- Compensatory Remedy (i.e. tariffs) 

could be ineffective in various modes. 

 

- Easy for negotiations to move further. - Difficult to start negotiations, although 

strict rules might allow for a more 

effective disciplining effect. 
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12. CONCLUSIONS 

This paper highlights various reasons to establish 

subsidies rules at the multilateral level in light of 

Article XV of the GATS. These include the distortive 

effect of services subsidies, the need to level the 

playing field between trade actors, the force of the 

multiplier effect on the overall economy, and the 

existence of certain environmentally harmful subsidies. 

However, various WTO Members, academia and civil 

society actors have recognised the need to retain 

certain public policy spaces in future disciplines and to 

assure an appropriate sequencing between the creation 

of such disciplines and further services liberalisation.  

As the paper shows, the MFN and NT clauses included in the 

GATS have some natural but limited disciplining effects on 

services subsidies. Therefore, it seems clear that only 

negotiations under GATS Article XV could lead to a strong 

multilateral framework for effective disciplines on 

subsidies in all service sectors of a national economy.  

The central conclusion of this paper is that the main 

obstacle to extending the concepts of the SCM Agreement 

to the field of services lies in the fact that the role of the 

territory is atypical in the context of services. This situation 

has a direct impact on the way that a services subsidy is 

defined, in particular the ‘benefit’ component of this 

definition. This fact also necessitates rigorous consideration 

before adopting certain notions such as ‘in fact’ export 

subsidy in the context of services.  

Another important conclusion is that the issue of 

distortion is overestimated in the context of present 

negotiations. In fact, once the ‘specificity’ and ‘benefit’ 

criteria are slightly modified to reflect the special 

nature of the services field, the identification of a 

distortive subsidy can entirely be founded on these two 

criteria. One of the main themes of this paper is that a 

sophisticated view of distortion is legally impracticable 

and will transform panel and Appellate Body members 

into legislators and economic analysts. 

As identified in the paper, the approach of the AoA 

(‘agriculture model’) and the approach under the SCM 

(‘goods model’) to disciplining subsidies offer two very 

different frameworks, which have been shaped by the 

conditions of farming on the one hand, and those of 

industry and manufacture on the other. Nevertheless, 

both models share common key features: (1) both are 

aimed at reducing the trade distorting effects of gov-

ernment support measures, while differentiating in their 

treatment of subsidies according to their degree of 

trade-distortion; (2) both allow for certain measures 

designed to address public policy objectives; and (3), 

both could treat developing countries more favourably.  

The paper supports a model for subsidy disciplines 

inspired by the WTO Agreement on Agriculture (AoA). 

The adoption of this model would allow WTO Members 

to focus on serious trade barriers in services while 

offering, in the short term, a response to trade distortive 

subsidies and creating a level playing field in the current 

WTO round of negotiations. In the future — once most 

other serious barriers to trade in services have been 

removed — the ‘agriculture model’ could be strengthened 

or replaced by the model inspired by the SCM Agreement. 

The ‘agriculture model’ could also allow for the creation 

of disciplines regulating the consolidation, reduction and 

phase out of services subsidies while at the same time 

retaining Members’ ability to use subsidies for promoting 

national policy objectives, including developmental, 

environmental or social concerns.  

However, in order to mitigate the systemic shortcom-

ings of the current subsidy disciplines in the field of 

agriculture, reducing residual box subsidies on a disag-

gregated, i.e. sector-specific basis, as well as placing upper 

ceilings on support provided under the exemption box, or 

on its sub-categories, respectively, should be considered. 

Additionally, the disciplines of the exemption box should 

be made strict enough so as not to allow former residual 

box support simply being formally redesigned in order to 

present it as a new exemption box support.  

If disciplines for subsidies are to be developed based on the 

‘goods model’, they could be designed to tackle de jure 

export subsidies. In the case of de facto export subsidies, 

the conceptual difference between export subsidies and 

domestic subsidies is difficult to apply in practice.  

This paper does not recommend the adoption of a coun-

tervailing duties (CVD) regime due to its impracticability 

in the services field, its possible negative impacts on 

developing countries and the incentives it might create 

for rent seeking behaviour. Finally, an underlying theme 

of the paper is that the issue of disciplining services 

subsidies presents an opportunity for increasing trade 

while enhancing sustainable development in the field of 

services.
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